Agenda Report

Date: May 25, 2010

To: Mayor and Councit Members

From: Stephen W. Helvey, City Manager

Subject: Consulting Agreement with Esther Feldman & Associates

RECOMMENDATION

It is recommended the City Council authorize the City Manager to enter into a consulting
agreement with Esther Feldman & Associates to represent the City on matters dealing with
City-owned property purchased with Proposition A Funds and make minor changes as

necessary.
BACKGROUND

The City currently owns well over 1,000 acres in the Whittier Hills that is used as open
space, which provides a habitat for native plant and wildlife. A significant portion of this
property was purchased with grant funds requiring grant agreements between the funding
agency and the City involving future uses and the methods available for repaying the grants
should the property change in use or the property generates income. It is now timely to
work with the County of Los Angeles to determine the manner in which these payments will
be made should a CUP be issued for mineral extraction and approximately 7 acres is used
. for the proposed mineral extraction project. In light of the fact that Ms. Feldman is viewed

as the expert in this subject area, the City would like to have her co-ordinate these
discussions and the implementation of any action required under the terms of the grant
agreements currently in place. This activity is deemed to be relatively short-lived and will
only require the retention of Ms. Feldman for a period of eight (8) months. In light of the fact
that this effort is part of the due diligence required prior to the consideration of a CUP
application filed by Matrix Qil, the applicant will be required to post the necessary deposits
with the City to allow for the payments due under this agreement. Ms. Feldman will be
working under the terms of a monthly retainer amounting to $15,000 a month for eight

months.
FiSCAL IMPACT
This contract will total $120,000 and will be charged against the developers deposit posted

for processing of the CUP application for the extraction of minerals in the Whittier Hills.
There will be no financial impact on the City of Whittier.
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ATTACHMENT A

CITY OF WHITTIER
AGREEMENT FOR PROFESSIONAL SERVICES

THIS AGREEMENT, made and entered into this day of , by and
between the CITY OF WHITTIER, a municipal corporation located in the County of Los
Angeles, State of California, hereinafter referred to as "CITY" and FELDMAN &
ASSOCIATES with principal offices at 1158-26" Street, #194, Santa Monica, CA 90403
hereinafter referred to as "CONSULTANT".

WITNESSETH

WHEREAS, CONSULTANT is an independent contractor, the principal members of
which are fully qualified and registered as required under the laws of the State of

California; and

WHEREAS, The CITY retains and employs CONSULTANT to act as such for CITY
to perform such consulting services as may be requested of it by the CITY.
CONSULTANT accepts the employment and agrees to render such services as
CONSULTANT on the terms and conditions hereinstated.; and

WHEREAS, CONSULTANT is experienced in providing such services for municipal
corporations and is able to provide personnel with the requisite experience and
background to carry out these duties;

NOW, THEREFORE, in consideration of the mutual covenants, benefits, and
premises hereinabove stated, the parties hereto agree as follows:

1. SERVICES TO BE PERFORMED

CITY hereby engages CONSULTANT, and CONSULTANT hereby
accepts such engagement, to perform the technical and professional
services set forth in the scope of services attached hereto as Exhibit “A”
and incorporated herein by this reference.

2. TIME FOR PERFORMANCE

This Agreement will be effective on July 1, 2010. CONSULTANT shall
complete all tasks in accordance with the schedule included in the scope
of services.

3. PERFORMANCE TO SATISFACTION OF CITY

CONSULTANT agrees to perform all work in the scope of services as
detailed in EXHIBIT A within the time specified.

4. COMPLIANCE WITH LAW



All services rendered hereunder shall be performed by CONSULTANT or
under its direct supervision, and all personel engaged in the work shall be
fully qualified and shall be authorized by or permitted under State or local
law to perform such services, including, but not limited to, registration as a
lobbyist if required for the services rendered hereunder. In addition, in
rendering the services hereunder, CONSULTANT shall comply with ali
applicable local, Los Angeles County, State and Federal Laws.

3. FAMILIARITY WITH WORK

By execution of this Agreement, CONSULTANT warrants that

(1) It has thoroughly investigated and considered the work to be
performed, based on all available information provided by the

City.
(2) [t carefully considered how the work should be performed, and

(3) It fully understands the difficulties and restrictions attending the
performance of the work under this Agreement.

(4) It has the professional and technical competancy to perform the
work and the production capacity to complet the work in a timely
manner with respect to the schedule included in the scope of

services.
6. COMPENSATION

A. SERVICES DESCRIBED IN PROPOSAL
For the provision of all services rendered under this Agreement in
accordance with the scope of services, attached hereto as Exhibit “A”
and all expenses associated therewith, CITY shall pay
CONSULTANT an amount that shall not exceed the authorized
amount of $120,000 as set forth in the fee schedule, Exhibit “B”
attached hereto, unless the CITY has given specific advance
approval in writing.

B. ADDITIONAL SERVICES.

For any additional services, change orders or any additional
compensation of any nature to be proposed for payment to
CONSULTANT by CITY, such modification of this original Agreement
shall be in the from of a written amendment to the Agreement signed
by authorized representatives of both parties.




It is specifically understood that oral requests or approvals of such
additional services, change orders or additional compensation and
any approvals from CITY shall be barred and are unenforceable.

C. PAYMENT PROCEDURE.

CONSULTANT shall receive a monthly retainer in the amount of
$15,000 monthly for 8 months from the effective date of this
agreement. A start-up fee of $15,000 will be paid upon execution of
Agreement and billed against the last monthly retainer fee.

TERMINATION
A. TERMINATION FOR CONVENIENCE.

Either the CITY or the CONSULTANT may terminate this
AGREEMENT at any time without cause by giving sixty (60) calendar
days written notice to the other of such termination and specifying the
effective date thereof. If this AGREEMENT is terminated as provided
herein, CONSULTANT will be paid an early termination fee of amount
equal to the remaining unpaid balance of the contract.

B. TERMINATION FOR CAUSE.

if for any reason, CONSULTANT shall fail to fulfill in a timely and
prcper manner its obligation under this AGREEMENT, or if
CONSULTANT shall violate any of the covenants or stipulations of this
agreement, CITY shall then have the right to terminate this agreement
by giving a five (5) calendar day written notice to cure to
CONSULTANT. The notice shall refer to this clause, shall specify the
nature of the alleged default, and shall specify the effective date of the
termination. Within five (5) days, the CONSULTANT will be allowed to
propose a cure that will be then considered by the City. If there is not
agreement reusiting from the proposed cure the parties agree to
subject the dispute to mediation. If no agreement is reached, the
CONSULTANT will be paid a total amount equal to the service
provided as of the termination date. In no event shall the amount
payable upon termination exceed the total maximum compensation
provided for in this AGREEMENT.

in the event of termination, CONSULTANT shall immediately stop
rendering services under this Agreement unless directed otherwise by
CITY, and shall deliver to CITY all plans, data, reports, summaries,
floppy disks, and all such other information and materials as
CONSULTANT may have accumulated in performing this Agreement.



COORDINATION OF WORK

A. Selection of Representatives

Esther Feldman of CONSULTANT is hereby designated as the principal
and representative of CONSULTANT authorized to act in its behalf with
respect to the work specified in this Agreement and to make all decisions
in connection therewith. The foregoing principal may not be changed by
CONSULTANT without the express written approval of CITY.

B. Contract Officer

The Contract Officer shall be the City Manager of the City. It shall be the
CONSULTANT's responsibility to assure that the Contract Officer is kept
informed of the progress of the performance of the services and the
CONSULTANT shall refer any decision which must be made by CITY to
the Contract Officer. Unless otherwise specified herein, any approval of
CITY required hereunder shall mean the approval of the Contract Officer.

INDEPENDENT CONTRACTOR

A. CONSULTANT Status

CONSULTANT is an independent contractor and not an employee of
CITY. Neither CITY nor any of its employees shall have any control over
the conduct of the CONSULTANT or any of the CONSULTANT's
employees, except as herein set forth and, CONSULTANT expressly
warrants not to, in any time or in any manner, represent that
CONSULTANT, or any of CONSULTANT's officers, employees or agents,
are in any manner officers, employees, or agents of CITY. It is distinctly
understood that said CONSULTANT is and shall at all times remain as to
the CITY a wholly independent CONSULTANT, and that CONSULTANT's
obligations to the CITY are solely such as are prescribed by this
Agreement.

B. CONSULTANT's Personal Services - inducement

This Agreement contemplates that the CONSULTANT's personal services
and those of CONSULTANT's officers, employees, and agents are a
substantial inducement to the CITY for entering into this Agreement.
CONSULTANT may not assign any interest in this Agreement, except
upon written consent of CITY.

Furthermore, unless expressly provided otherwise in CONSULTANT's
proposal, CONSULTANT shall not subcontract any portion of the
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performance contemplated under this Agreement without the prior written
approval of the CITY. Nothing in this Agreement shall be construed as
preventing CONSULTANT from employing as many employees as
CONSULTANT deems necessary for the proper and efficient execution of
this Agreement.

PERS ELIGIBILITY INDEMNITY.

in the event that CONSULTANT or any employee, agent, or subcontractor
of CONSULTANT providing services under this Agreement claims or is
determined by a court of competent jurisdiction or the California Public
Employees Retirement System (PERS) to be eligible for enroliment in
PERS as an employee of the City, CONSULTANT, solely as a resuit of
the provision of services pursuant to this contract, shall indemnify,
defend, and hold harmiess City for the payment of any employee and/or
employer contributions for PERS benefits on behalf of CONSULTANT or
its employees, agents, or subcontractors, as well as for the payment of
any penalties and interest on such contributions, which would otherwise
be the responsibility of City.

Notwithstanding any other agency, state or federal policy, rule, regulation,
law or ordinance to the contrary, CONSULTANT and any of its
employees, agents, and subcontractors providing service under this
Agreement shall not qualify for or become entitied to, and hereby agree to
waive any claims, solely as a result of the provision of services pursuant
to this contract, to, any compensation, benefit, or any incident of
employment by CITY, including but not limited to eligibility to enroll in
PERS as an employee of CITY and entittement to any contribution to be
paid by CITY for employer contribution and/or employee contributions for
PERS benefits.

INDEMNITY

CONSULTANT hereby agrees to provide insurance as required by this
Agreement. .

INSURANCE

Throughout the term of this Agreement, CONSULTANT shall procure and
maintain, at its own cost, the insurance as described in Exhibit “C",

“Insurance Requirements”.
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MISCELLANEOUS

A.

Ownership of Documents

All deliverables described in the scope of services shall be the
property of CITY and shall be delivered to CITY upon completion or
termination of this Agreement. All hard copy documents and
information in electronic files that are assembed or prepared by
CONSULTANT shall be made available to CITY upon request to
review or to copy, and CITY shall reimburse CONSULTANT for actual
cost of reproduction of documents not included as deliverables in the
scope of services. Copies and said documents and electronic
information may be retained by CONSULTANT, but shall not be
made available by CONSULTANT to any individual or organization
without the prior written approval of CITY, except as required by law.

Notices

Any notices to be given under this Agreement shall be given by
enclosing the same in the sealed envelope, postage prepaid, and
depositing the same in the United States Postal Service, addressed
as follows:

CITY: CONSULTANT:

CITY OF WHITTIER FELDMAN & ASSOCIATES
13230 Penn Street 1158 26th St., #194
Whittier, CA 90602 Santa Monica, CA 90403
Attn: Esther Feldman

Enforcement of Agreement

This Agreement shall be construed and interpreted as to both validity,
and performance of the parties, in accordance with the laws of the
State of California. Legal actions concemning any dispute, claim or
matter arising out of or in relation to this Agreement shall be instituted
in the Superior Court of the County of Los Angeles, State of
California, or any other appropriate court in such county, and
CONSULTANT covenants and agrees to submit to the personal
jurisdiction of such court in the event of such action.

Disputes

In the event of any dispute arising under this Agreement, the injured
Party shall notify the injuring Party in writing of its contentions by
submitting a claim therefor.




The injured Party shall continue performing its obligations hereunder
so long as the injuring Party cures any default within ninety (90) days
after service of the notice, or if the cure of the default is commenced
within thirty (30) days after service of said notice and is cured within a
reasonable time after commencement; provided that, if the default is
an immediate danger to the health, safety and general welfare, the
CITY may take immediate action. Compliance with the provisions of
this Section shall be a condition precedent to any legal action, and
such compliance shall not be a waiver of any Party's right to take
legal action in the event that the dispute is not cured.

Waiver

No delay or omission in the exercise of any right or remedy of a
nondefaulting Party on any default shall impair such right or remedy
or be construed as a waiver. CITY's consent or approval of any act
by CONSULTANT requiring CiTY's consent to or approval of any
subsequent act of CONSULTANT or any waiver by either Party of any
default must be in writing and shall not be a waiver of any other
default concerning the same or any other provision of this Agreement.

Rights and Remedies are Cumulative

Except with respect to rights and remedies expressly declared to be
exclusive in this Agreement, the rights and remedies of the Parties
are cumulative and the exercise by either Party of one or more of
such rights or remedies shall not preclude the exercise by it, at the
same or different times, of any other rights or remedies for the same
default or any other default by the other Party.

Attorney's Fees

If either Party commences an action against the other Party arising
out of or in connection with this Agreement, the prevailing Party shall
be entitled to recover reasonable attorney's fees and costs of suit
from the losing Party.

integration

This Agreement, together with attached Exhibits identified herein
supersede any and all other agreements, either oral or in writing,
between the parties with respect to the subject matter herein. Each
party to this Agreement acknowledges that no representation by any
party, which is not embodied herein, nor any other agreement;
statement or promise not contained in this Agreement shall be valid
and binding. Any modification of the Agreement shall be effective only
if it is in writing and signed by all parties.



IN WITNESS WHEREOF, the Parties hereto have caused this Agreement
to be duly executed with all the formalities required by law on the respective dates
set forth opposite their sighatures.

CITY OF WHITTIER

By
Stephen W. Helvey, City Manager {Date

ATTEST:

By
Kathryn A. Marshall, City Clerk /Date

APPROVED AS TO FORM: .

By
City Attorney /Date

CONSULTANT:

By
Esther Feldman /Date




EXHIBIT “A”
SCOPE OF SERVICES

CONSULTANT shall provide general consulting services to the City related to securing
approvals needed from the County of Los Angeles for amendment of the City's
Proposition A agreement with the County regarding the Puente Hills. Services shall
include, but not be limited to, presentation of reports and findings on the City’'s proposal
as provided by the City; meetings and communications with offices of the Los Angeles
County Board of Supervisors and County departments as necessary to present the
City's reports and findings and to assist the City in negotiating such amendment;
attendance at and presentations before the L.A. County Board of Supervisors; meetings
and communications with other entities and public agencies as necessary; and
meetings and consultations with the City of Whittier.

The services rendered under this Agreement shall be completed on or before twelve
months after receipt of all reports and findings from the City on the City’'s proposal,
unless extended by mutual agreement.
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EXHIBIT “B”
SCHEDULE OF COMPENSATION

I.  BILLING. At the end of each calendar month covered by this retainer Agreement,
CONSULTANT shall submit an invoice to the City at the following address:

CITY OF WHITTIER
13230 Penn Street
Whittier, CA 90602
Attn: City Manager

The invoice submitted pursuant to this paragraph shall show the:
1)} Purchase order number,
2) Project nhame/description;
3} Monthly retainer amount; and
4} Other such information as the City may reasonably require.

. METHOD OF PAYMENT. Payment to CONSULTANT for the compensation
specified in Section |, above, shall be made after the City Manager or designee
determines that the billing submitted pursuant to Section Il, above, accurately
reflects work satisfactorily performed in accordance with the Scope of Services in .
Exhibit A. City shall pay Contractor within thirty (30) days therefrom.
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EXHIBIT “C”
INSURANCE REQUIRMENTS

Automobile Liability
A. Any vehicle coverage within the State mandated limits.

The CONSULTANT shall provide thirty (30) days advance notice to CITY in the event of
material changes or cancellation of any coverage. Certificates of insurance and
additional insured endorsements shall be furnished to CITY thirty (30) days after the
effective date of this Agreement, and no payments for services provided by

CONSULTANT under this agreement shall be made by CITY until it is in receipt of said
cerificates. Refusal to submit such certificates shall constitute a material breach of this

Agreement entiting CITY to any and all remedies at law or in equity, including
termination of this Agreement. If proof of insurance required under this Agreement is
not delivered as required or if such insurance is canceled and not adequately replaced,
CITY shall have the right but not the duty to obtain replacement insurance and to
charge the CONSULTANT for any premium due for such coverage. CITY has the
option to deduct any such premium from the sums due to the CONSULTANT.

Insurance is to be placed with insurers authorized and admitted to write insurance in
California and with a current AM. Best's rating of A-:VIl or better. Acceptance of
insurance from a carrier with a rating lower than A-:Vil is subject to approval by CITY's
Risk Manager. CONSULTANT shall immediately advise CITY of any litigation that may
affect these insurance policies.
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